The European Commission ('the Commission') recognized deficiencies with regard to NCAs' independence 10 and therefore on 22 nd March 2017 issued a proposal for a Directive of the European Parliament and of the Council to empower the competition authorities of the Member States to be more effective enforcers and to ensure the proper functioning of the internal market 11 ('the Proposal'). The Proposal seeks to ensure that NCAs have effective guarantees of independence and resources and enforcement and fining powers to be able to apply Articles 101 and 102 TFEU effectively, and contains important provisions for this article. 12 Against this background, I decided to analyse the procedure for the appointment and dismissal of the President of the Polish Office for Competition and Consumer Protection ('OCCP', Polish: Prezes Urzędu Ochrony Konkurencji i Konsumentów) and its term of office, and answer the question of whether the way the Polish competition and consumer protection authority is appointed and dismissed influences its independence, and how it could be improved. Since the Polish provisions on appointment and dismissal are rather vague and general, and they do not foresee a specific term of office; in practice almost every change of political majority in the Polish Parliament may result in dismissal of the President of the OCCP, which raises doubts with regard to the independence of the authority itself, and presumably hinders the proper functioning of the agency.
Throughout this article focus will be put on analysis of de jure or formal independence, i.e. legal safeguards under which the authority is set up and operates. 13 Although de facto or actual independence 14 is of equal importance, it would be impossible to measure and assess it in a satisfactory way. 15 In addition, it is recognized that better de jure independence has a 11 Commission, 'Proposal for a Directive the European Parliament and of the Council to empower the competition authorities of the Member States to be more effective enforcers and to ensure the proper functioning of the internal market' COM (2017) 142 final ('Proposal'). The Proposal was developed within ECN plus project of the European Commission, which intends to empower Member States' NCAs to be more effective enforcers. 12 Recital 3 of the Proposal. 13 Sofia Alves, Jeroen Capiau and Ailsa Sinclair, 'Principles for the Independent Competition Authorities ' (2015) This article is organized as follows. Section 2 presents an overview of the European and international standards with regard to the appointment and dismissal of competition authority management and its term of office in light of the independence principle. Section 3 briefly outlines the impact thereof on other 'good agency' principles, i.e. legality (L), independence (I), transparency (T), effectiveness (E), and responsibility (R), together referred to as the LITER principles.
18 Section 4 demonstrates the Polish regime of appointment and dismissal of the President of the OCCP and its tenure, whereas section 5 provides analysis thereof. Section 6 presents solutions in relation to the term of office, as well as the appointment and dismissal procedures adopted by two other Member States -the Netherlands and the United Kingdom and examines whether they can be used as an exemplar for other NCAs. Section 7 provides set of recommendations that aim at enhancing the independence of the Polish competition authority, and section 8 concludes.
OVERVIEW OF THE EUROPEAN AND INTERNATIONAL STANDARDS IN LIGHT OF THE INDEPENDENCE PRINCIPLE
Adoption of Regulation 1/2003 triggered a major change in the way EU competition law is enforced, and shifted the main burden of applying it onto the national competition authorities. However, although NCAs, now being the backbone of the whole EU competition law system, apply the same harmonized competition rules, their institutional design and level of independence differ significantly among Member States, 19 which are given substantial flexibility in that respect. In contrast to other agencies (eg energy or telecommunications agencies), 20 they are not provided with any 16 Chris Hanretty and Christel Koop, 'De jure and de facto independence of regulatory agencies' (2010) 41 <http://chrishanretty.co.uk/blog/wpcontent/uploads/2010/03/hanretty_koop_psa2010.pdf> accessed 4 May 2017. 17 I will not analyse independence from market parties, as it is irrelevant for purposes of this article. 18 The concept of LITER-good agency principles was proposed by A. Ottow in: Annetje Ottow (n 8) 74-77. 19 Mattia Guidi (n 3) 1. The institutional design of NCAs varies across countries. In particular, the powers of the NCA may be performed by a collegial body such as a board (eg as in the case of ACM in the Netherlands or CMA in the UK), or may be vested in a single person (eg as in the case of the President of the OCCP). In case of a collegial body, the way of decisionmaking process may take different forms (eg majority voting, second or casting vote may be granted to the chair of the board etc However, although the EU legislation remains silent in that regard, it is generally acknowledged that in order to ensure effective application of the EU competition law NCAs should be independent when performing their duties.
22 Specifically, the Commission has acknowledged the importance of the independence of competition authorities on a number of occasions, in particular in relation to the term of office, and appointment and dismissal procedure of the NCAs' management.
In its Communication on Ten Years of Antitrust Enforcement under Regulation 1/2003, the Commission accentuated the need for independent NCAs and recognized challenges in this respect, concerning inter alia the term of office, appointments and dismissals of NCAs' management, as well as autonomy from their national governments. 23 In particular, it was explicitly stated that appointment procedures for NCAs' management should be clear, transparent and based on merit, and dismissals should occur solely on objective grounds guarded by clearly defined rules.
24 It was also pointed out that 'governments should not make appointments to NCAs without proper qualifications, and not dismiss or transfer heads of NCAs for not following the government line, for pursuing investigations that are politically unwelcome, for not sharing the same priorities, or for criticizing government proposals'. 25 Thus, bearing the above in mind, it can be contended that the way an agency's board is selected and dismissed, and its term of office is considered to be of major importance for independence of the agency itself.
The Commission's proposal for a Directive seeks to ensure adequate guarantees of the NCA's independence and thus fill in the gap in regulation of the NCA's independence. 26 Article 4 of the Proposal ('Independence') contains a general requirement for NCA's independence and several more detailed provisions. However, it does not provide a comprehensive set of rules that would address all the threats to the NCA's independence. In particular, it 26 The proposal for a directive was forwarded to the European Parliament and the Council for adoption, and can be subject to changes, in accordance with the EU legislative process. .
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does not regulate questions such as the appointment procedure, term of office or the possibility of re-election. From issues that are of interest for this article, it only mentions the dismissal procedure, stipulating that 'the members of the decision-making body of national administrative competition authorities may be dismissed only if they no longer fulfil the conditions required for the performance of their duties or have been guilty of serious misconduct under national law. The grounds for dismissal should be laid down in advance in national law. They shall not be dismissed for reasons related to the proper performance of their duties and the exercise of their powers in the application of Articles 101 and 102 TFEU. Such a regulation of dismissal procedure is in line with the EU standards applied in the cases of certain national regulatory authorities (for example, in energy and electronic communications sector 27 ). Moreover, the EU protection of NCAs' independence may be also indirectly derived from the case law of the Court of Justice of the European Union ('CJEU'). 28 In the VEBIC case, 29 the CJEU emphasized, basing on the EU principle of effectiveness and the wording of the Regulation 1/2003, that the Member States should designate the competition authorities in such a way that the EU competition rules are effectively complied with, and therefore, should provide those authorities with sufficient competences and safeguards so as to allow them to duly perform their statutory duties.
30 Thus, since, as mentioned before, independence is one of the constituents of effective enforcement, 31 it can be argued -subsequent to the judgment -that Member States should ensure NCAs adequate degree of independence, also with regard to the term of office, appointment and dismissal procedures, so as they could enforce competition law effectively.
32
Apart from the European Union, the need for independent competition authorities, with a transparent appointment and dismissal procedure, and clear rules governing the term of office was emphasized by other international organizations. For example, the OECD indicated that the criteria for appointing members of a regulator's governing body, as well as the grounds and procedure for terminating their appointments, should be explicitly stated in legislation, which plays an important role in enhancing regulators' independence and maintaining trust in their decision-making. It also recommended that the legislature or judiciary should be involved in the process, in order to ensure its transparency and accountability. 33 A specified term of appointment of a governing body was mentioned as an important aspect of institutional design that protects the independence of NCAs as well. 34 Similarly, the International Competition Network recognized that mechanism of appointment of NCAs' heads and the ease with which they can be removed from the office constitutes an important indication of the agency's independence. This, in turn, is of great relevance for the effectiveness of competition advocacy undertaken by the NCAs. 
IMPACT ON OTHER GOOD AGENCY PRINCIPLES
As mentioned above, clear rules of the term of office, appointment and dismissal of the NCA's head constitute an important element of the independence of that authority, 36 and consequently also influence other good agency principles (in particular the principle of effectiveness and transparency), which may be seen as an indicator for the proper functioning of competition or regulatory agencies.
37
Basically, the principle of independence is considered to be inherently linked to the principle of transparency (including the subvalue of accountability), 38 and it is acknowledged that the requirement for transparency also encompasses the procedure of appointment and dismissal of the NCA's head. 39 This leads to two remarks. Firstly, on a more general level, since the independence of the agency is not absolute, the need for the agency's independence should be counterbalanced by requirements of accountability (to the public, to the legislator, to market participants, etc.).
40
Secondly, more specifically, transparency with regard to appointment and dismissal procedures of the NCA's head reinforces the perceived independence of the authority and boosts its legitimacy.
Moreover, proper safeguards of independence and transparency mechanisms contribute to the better effectiveness of the agency. 41 The NCA governed by a head, who is elected in a transparent procedure and is considered as sufficiently independent, is assumed to perform its duties more efficiently and enforce competition law more effectively.
Thus, in turn, it should be emphasized that the lack of clear rules and transparency in relation to the appointment and dismissal process does not only infringe independence standards, but may also undermine the NCAs' 33 OECD, 'Principles for the Governance of Regulators' (2013) Specific provisions concerning its functioning, competences, as well as its appointment and dismissal procedures are included in the Act of 16 February 2007 on competition and consumer protection ('the Act'). 47 Under the Act, the President of the OCCP is appointed for an indefinite period by the Prime Minister from amongst the persons selected as a result of an open and competitive recruitment process (Article 29(3) of the Act). Information on recruitment is made public and all candidates who fulfil statutory requirements are allowed to participate in the public competition. Recruitment is conducted by a team appointed by the Prime Minister, composed of a minimum of 3 persons whose knowledge and experience is supposed to guarantee that the best candidates are selected; it results in selection of a maximum of 3 candidates, who are subsequently presented to the Prime Minister. The final decision is taken solely by the Prime Minister and is not reviewed by any other authority. It should be also indicated that whereas information on recruitment is made public, further proceedings and profiles of candidates are not. Solely the final result of the competition, i.e. the name of the selected President of the OCCP, is publicly communicated.
With regard to the dismissal procedure, the Act stipulates that the President of the OCCP is dismissed by the Prime Minister. It does not specify 42 Alexander Italianer (n 25) 3-4. Also ICN (n 22) 25. 43 Krzysztof Jaroszyński, 'Komentarz do Art. 29 ustawy o ochronie konkurencji i konsumentów' in Tadeusz Skoczny (ed), Ustawa o ochronie konkurencji i konsumentów. Komentarz, (C.H. Beck 2014). 44 It should be noted that in contrast to other European countries, competition authority in Poland does not have a management board and consists of only one person. It is the President of the OCCP itself, who constitutes a competition authority. Thus, in fact, it is a physical person, and not an office, who is empowered to enforce competition law. See Krzysztof Jaroszyński (n 43) para 12. 45 Adam Jasser, 'Independence and Accountability' (2015) 6 (2) grounds for such a dismissal, nor imposes any limitations in this respect, leaving this decision to the sole discretion of the Prime Minister (Article 29(4) of the Act). Powers given in this respect to the Prime Minister have an arbitrary character and are not made dependent on the way the President of the OCCP exercises its duties. Consequently, it seems that such a design of the terms of appointment and dismissal may coerce the President of the OCCP into following governmental policy and refraining from decisions contrary thereto. 48 Thus, in fact, it can be claimed that the actual extent of the independence of the competition authority depends on the good will of political ruling powers. This, in turn, may give a justified cause for concern.
In practice, with almost every change of political powers in the Polish Parliament, the incumbent President of the OCCP has been removed by the In short, the President of the OCCP, being the competent competition authority, is appointed for an indefinite term, there are no specific rules provided for its appointment and dismissal, so that the Prime Minister can remove him/her from the office at any time and without any limitation. In light of these considerations, in the next section I will analyse whether these solutions are in accord with the independence requirements mentioned above and how they influence the authority's independence. 48 Krzysztof Jaroszyński (n 43) para 6. 49 
ANALYSIS OF THE CURRENT SYSTEM IN LIGHT OF THE INDEPENDENCE STANDARDS
Although there is no binding rule with regard to NCAs' independence at the European level, it is generally accepted, both in literature and official documents of international organizations, that clear terms of appointment and dismissal, as well as fixed term of the head of the NCA constitute indispensable elements of the authority's independence. 52 Consequently, also bearing in mind international practice and standards in this regard, 53 it may be concluded that solutions applied in relation to the appointment and dismissal of the President of the OCCP may significantly reduce its independence and have a negative impact on its credibility and legitimacy of its actions.
Concurrently, it must also be emphasized that since all powers of the Polish competition authority (both investigative and adjudicative) are concentrated in the hands of one person, he/she plays a much more important role than would be the case if the Polish NCA were a collegial body (e.g. with a management board and/or a supervisory board). Moreover, from a practical perspective, it seems much easier to influence one person than all members of the board. Thus, the vulnerability to political influence of a NCA shaped as the Polish President of the OCCP may be even more severe. Therefore, the potential threat to independence of the Polish NCA, and consequently also to its effectiveness, is even more discernible and the need for explicit safeguards of its independence, in particular transparent conditions governing appointment and term of office are even more compelling.
EXAMPLES FROM OTHER MEMBER STATES
While searching for optimal terms of appointment and dismissal of the NCAs' head or board, and their term of office, it may be useful to investigate how other Member States have shaped those procedures. Thus, below I will examine respective procedures adopted by two other Member States -the Netherlands and the United Kingdom with regard to their NCAs. These two Member States may prove to be an interesting base for comparison due to their novel approach to institutional design and recent changes in the organization of their NCAs. 55 Thus, the scope of the ACM's competence is broad and encompasses competition oversight, consumer protection and sector specific regulation (telecommunications, transport, postal services, and energy).
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Under Dutch law, the ACM is an independent institution managed by a Board consisting of three executive members. The Board itself has a status of an autonomous administrative authority. 57 The Chair is appointed for a fixed term of seven years, whereas the other two Board members are appointed for five years, and can be reappointed once. Although this organizational solution is a result of the implementation of the EU requirements within the energy market 58 designed for energy sector regulators, it is also praiseworthy in light of international standards for competition agencies. The Board members are appointed through an open procedure by the Dutch Minister of Economic Affairs 59 and can be dismissed only on specific grounds stipulated by law. 60 Moreover, the Minister is obliged to announce a decision to dismiss a member by publishing a concise version of the decision in the Government Gazette, and the reasons for the dismissal should be made public at the request of the member concerned.
61
Although the prevailing terms of appointment and dismissal of the ACM's Board result from the EU obligations applicable to regulatory authorities of the energy market, these solutions may be considered as contributing to greater procedural transparency in that regard, and thus also to the whole agency's (including its competition division) independence and credibility towards consumers and other stakeholders.
In 60 Ie in case of unsuitability or incompetence for the position, or other serious reasons concerning the person involved. Thus, the member of the Board cannot be dismissed on the basis of a specific case or decision issued. However, these grounds for dismissal should be considered as rather ambiguous. See Annetje Ottow (n 8) 109. 61 Section 3.6 of the Act of 28 February 2013 containing rules concerning the establishment of the Authority for Consumers and Markets. Translation of the Act is available at: <https://www.acm.nl/en/publications/publication/15445/Establishment-Act-of-theNetherlands-Authority-for-Consumers-and-Markets/> accessed 4 May 2017. 62 The CMA is a Non-Ministerial Department, ie a government department, usually headed by a statutory board (and not by a minister), with its own budget, annual report, separate staff, and accountable to the parliament. The CMA is supported by and works with the Department for Business, Innovation and Skills. See Jill Rutter, 'The Strange Case of Non-Ministerial Departments' (2013) [Vol 7:2 At the other end of the scale, a more far-reaching solution would be amending the current Regulation 1/2003 or adopting a new one, which would incorporate all the necessary safeguards of the NCA's independence. 85 
CONCLUSION
Although there are no binding rules at the European level with regard to the independence of national competition authorities, it is acknowledged by the European Union and international organizations that a sufficient degree of NCAs' independence is indispensable for effective enforcement of EU competition law. In particular, it was proven that the way the NCA's head is elected and dismissed, as well as its term of office is an important constituent of the NCAs' independence. Against this background, the conditions of the appointment and dismissal of the President of the OCCP were analysed and it was inferred that in the current form they may significantly infringe upon the authority's independence, as well as undermine its credibility and legitimacy. In order to find an optimal design of appointment and dismissal procedures, the NCAs from two other Member States (the Netherlands and the United Kingdom) were investigated and it was concluded that their models may be used as an inspiration for other NCAs, however, with certain reservations. Finally, a set of recommendations for both national and European legislator was presented, which aim at improving the independence and effectiveness of the Polish NCA.
